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This Is a brief supporting the view that the Government 
ehoula co^pen sets invenfcoTs who are employees when they are 
entitled to co i.iurciel rights to their pe teats but cannot 
realise any co-marcial benefits within * reasonable time In 
the future in view of seorecy provisions* Tnis brief 
proposes two solutions to the basic problem, (1) by purchasing 
the rights to the patent outright, and (2) by compensation] 
under the provisions of 35 ^*S.C* 42, 54 3 tat. 7X0, 
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Public Law 515* 73fcb Congress, Chapter 535, 2nd Session 
(IUC, 6137), an Act w £2aki military Appropriations for the 
military l3tabliahing for t,,e fiscal year endin June 30, 
1947, avJ for other purposes,” provides* 

"Sec, 14, fhe appropriations contained in this Act 
whiph are available for the procurement or manufacture of 
munitions of war of special or technical design » * * may 
also be used for the purchase of letters patent, applica- 
tions for letters patent, aud licenses under letters 
patent end u] plications for letter* patent tn.it pertain 
t 0 suefc e-uipiaent, or material for which the appropriation! 
are made,” 

Ifader the provisions of the above-quoted law, it would 
be clearly possible for the Government to buy tne commercial 
rights in an application for patent filed by an employee. 
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THE P. :2KT SECK2CY LAW, 36 J.S,C. 48 , 54 STAY* 710, 
*10?? PROVIDE A BASIS rOK C0VH > E8a41FIl!IG A3 EMPLOYEE 

rgS P^amsE ^zz zt holding ? be rgvgrsRog sschst. 



Tba Act in question ref&d as followsi 

"Whenever tbs publication or disclosure of an invention 
by tbs granting of a patent xd^ht, in tbs opinion of tie 
Catnmissioner of Patents, bs detrimental to tbs public safety 
or defense be may order that the Invention be kept secret 
end withhold the grant of a patent for auoh period or periods 
as in hie opinion the national interest requires i Provided* 
That the invention disclosed in tha application fpr"sat<l 
patent pay be held abandoned upon it being established before 
or by tha Cosulssloner that in violation of said order said 
Invention has been published or disclosed or that an applica- 
tion for a patent therefor has been filed lb a foreign country 
\>j the inverter or ..Is assigns or legal representatives, 
without the consent or approval of the Commissioner of Patents* 

"When an applicant whose patent la withheld ae herein 
provided and who faithfully obeys tbe order of the Co mmissioner 
of Patents above rel erred to shall tender his invention to the 
Government of the -nited States for Its us*,’ be shall, if and 
when he ultimately receives a patent, have the right to sue 
for eosipensaticn In the Coart of Claims, such right to 
Compensation to begin from the date of tbe use of the invention 
by the Ooveruaent: Provided, That tbe Secretary of <£ar or the 

Secretary of tha Navy or tbe Chief offloer of any established 
defense agency in tbe Jnlted States, as the case may be, is 
authorised to enter into an agreement with the said applicant 
in full settlement and compromise for the damage accruing to 
him by reason of tbe order of secrecy, and for the use of the 
invention by the Government,* 

In order to make compensation under this Act it would be 
nMMMieary to ask the Commissioner of Patents to enter a 
saareo y oMer in tho application in question, for the invention 
to be uaei by tbe Government, and for she inventor to tender 
the application to the Government* In view of tbe wording 
* of this Act, It might be held necessary for the inventor to 
aefcually receive tbe patent before compensation could be 
awarded. However, a literal reading of toe Aot would seem 
to permit; manual payments from year to year for the damage 
occurring during suoh year to the inventor* 
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It la act inconsistent with the policy of the War 
Department to reward an inventor whan he has bean deprived 
of hi» oojoiaroial patent rights* On 27 January 1947 
Acting Deo ret ary of War Kenneth C* Boyall wrote tha President 
of the Halted States objecting to a proposal of the Department 
of Justice that the Inventor be deprived of his oosbwpc al 
rights* Among other things* he said* 

"In my letter of September 24, 1945, mentioned &bc>e* 

1 pointed out the value to the War Department of encouraging 
ingenuity on the part of employees* In ay opinion* the hope 
of financial reward offers tne strongest incentive to invent* 
Onlesa a ays tea of oash bonuses or promotions and salary 
increases is provided which would substantially replace the 
financial returns that might be realised from patent rights* 
the Incentive to invest will be destroyed and many valuable 
men will be led to enter private employment rather than 
Government ear' ioe** 

As inoloeurea in the aforesaid letter, the Acting 
Secretary o t »ar quoted as an Inclosure a letter by Bobert 
?* Patterson* when the latter was Coder Secretary of War* 
as fellows t 

“With respect to Government employees* it is to be 
observed that they, like development eon tree tors, must be 
dealt with on the basis of fair dealing In the Individ 
case* The circumstances of employment vary widely between 
the several Departments In many laboratories, arsenals* 
proving grounds and engineering installations of the War 
Department it has been found that the ingenuity of the 
employee has been usefully stimulated by leaving commercial 
rights in him* 1 appreciate fully tbe force of your 
suggestion that this creates a contingency In which the 
employee may profit personally* It oust not be overlooked* 
however* that in War Department establishments* engaged in 
perfecting the weapons and armaments of warfare* many 
notable contributions of vital Importance to the national 
defense have been evolved under the practice of leaving 
commercial right# In the inventor* and that this system of 
incentive may be worth more to all the people than what It 
coats some of them** 
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